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The New Peacekeepers?
Private Military Companies and the Future of Peaeeing Operations

Daphné Richemorld

The past few years have witnessed the emergen€emtral and Eastern European
states as partners in the collective security argdrEurope and the West. From Iraq
to Afghanistan, NATO and the United States haveddrto the countries of "New
Europe" for support in peacekeeping (and war makipgrations, and much has been
made of their potential to augment Europe's peaqehkg capabilities. Alongside these
new participants, however, a wholly different type peacekeeper has, deservedly,
captured the attention (and imagination) of polwesgikers and lawyers alike. Private
military companies or "PMCs" have emerged as ckatt@rs in such areas as Irag and
Afghanistan and their contribution to Western anoiopean securify— at a price — is
of similar importance.

Today's private military companies are not yestgsdaercenaries. Assuming an array
of responsibilities — from personal security toirtiag, equipment maintenance, and
troop transportation — PMCs have proven themselvagable, if problematic,
substitutes for military personnel. The questiooffer to examine is whether such
companies would make effective peacekeepers. 8éfdo so, however, an overview
of the private military industry is in order.

1. Private Military Companies: History and Defions

PMCs are often characterized as a modern reincamat mercenaries: soldiers-for-
hire dressed up as legitimate corporations managesavvy former politicians and
defense officials. The question of whether PMCs arercenaries is of primary
relevance to their potential use as peacekeepershis part of the paper demonstrates,
PMCs do not fall neatly within traditional defirdtis of mercenarism and they function
in @ manner quite distinct from that of their meragy cousins. That PMCs are morally
and legally different from mercenaries makes ialggfeasible for states to incorporate
them into peacekeeping missions. Section 2 wikloto whether this is a desirable
option.

1 Ph.D. Candidate, Tel Aviv University.L.M., Yale Law SchoolDiploma in Legal StudiesJniversity

of Oxford; Maitrise de Droif Université Paris || Panthéon-Assas. The author's RlisSertation deals
with the legal challenges raised by the growth ofgttieate military industry, in particular with respect
to these actors' status under international humanitarian The aspect examined here, while not a focus
of the dissertation, is one the author has encountered ire$esrch and found of relevance to ESIL's
2007 Fall Conference.

% For example, MPRI's contract to improve the Croatian ang/DynCorp's involvement in Kosovo in
the 1990s.



A. A Historical Look at Mercenaries

States, empires and ethnic/national groups hauetbto mercenaries to augment their
armed forces from time immemorial. The Bible, sisipgly, is one of the most
valuable sources of information on the use of nmages in ancient times.Not only
the Hebrews, but almost all ancient civilizationadhrecourse to mercenaries to
supplement their armies — including the Egypfiatise Greeks, and the Persians. In
particular, Xenophon (c. 427-355 BC), a soldierreeaary, and admirer of Socrates, is
known for having recorded the failed use of 10,8@€rcenaries by the founder of the
Persian Empiré. Carthage and Rome, too, made use of private afmie

By the Middle Ages, mercenarism had become a psifasof sorts, with an
increasing influence on the outcome of major histdrbattles, such as the conquest of
the British Isle€. In spite of the Magna Carta's attempt to put g ® the use of
mercenaries in 1215, wealthy European cities anddams continued to hire private
armies. In the Bcentury, mercenarism became more ruthless anctsted with the
establishment of organized mercenary forces sucthasfree companies” and the
"condotierri"® Around that time, Irish mercenaries, known as"iNdd Geese", began
to thrive throughout Europe, offering their serggaimarily to enemies of England.
Later, in the 18 century, Great Britain hired German citizens, camiyn referred to as
the Hessians, to fight against American revolutieg® The 19 century saw the
creation of the Foreign Legithand the Gurkha¥, major corps of fighters at the
disposal of the French and the British, respegtiveMore recently, private soldiers
were hired by the United States to fight in Vietn&rin the first Gulf War and in Iraq
today.

% In Judges, it is mentioned that Hebrew leaders in 1250upPlemented their armies with men hired
for pieces of silver. When the Hebrews fought the Philistindag Saul also had recourse to
mercenaries (Samuel I, 15:52).

* Ramses Il in 1290 BC hired mercenaries to take parteibéitle of Kadesh against the Hittites. See
Michael Lee LanningMercenarieq2005), pp. 5-6.

® Juan Carlos Zarate, 'The Emergence of a New Dog of Wavate International Security Companies,
International Law, and the New World Disorder', Stanford Journal of International La¢@998) 75, at
82; Lanningsupran. 4, p. 17.

® C.M. Peter, 'Mercenaries and International Humanitaltaw', 24Indian Journal of International Law
373 (1984), at 376.

’ Lanning,supran. 4, p. 38.

8 In 1066, at the Battle of Hastings, the Normans, ledMiliam The Conqueror, took control of the
British Isles with a 7,000-man army composed mainly of ereades. Those mercenaries, attracted by
the promise of English land, defeated the Saxon army of Kagold Il, composed of English
infantrymen. See, for example, Jonathan Hamiied, Battle of Hasting€002).

° The "free companies" were made up of former soldiers hetbfought in the 100 Year's War between
the French and the British (between 1337 and 1453). The "é¢emdotvere composed of British,
French and German recruits, led by British commanders. Maee-France Major, 'Mercenaries and
International Law', 2%a. J. Int'l & Comp. L(1992) 103, at 105.

10 Created by Louis Philippe in 1831, it has fought all over thedv- most recently in Cote d'lvoire in
2003.

1 The UK, which incorporated Gurkhas in thé"X@ntury, does not view them as mercenaries and pays
them as other British soldiers of the same rank. See J&himmson, 'State Practices, International
Norms, and the Decline of Mercenarism',18d Stud. Q.(1990) 23, at 24, 26.

12 During the Vietham War, the United States hired AustnalNew Zealand, South Korean, Filipino,
Chinese and Thai soldiers to fight on behalf of South Vietnam.



Any historical account of mercenarism would notdmenplete without a mention of
mercenary activity on the African continent in tsecond half of the #century™®
African mercenarism witnessed a rapid expansiom wie activities of the likes of
Mike Hoaré* and Bob Denard in the 1960s and the 1978s.Their trials for crimes
committed in Africa marked the end of an era — tfdtraditional mercenaries”. In
their place, private military companies began appgawith well-known "corporate”
names such as Blackwater or MPRI — organizationse&h@nge of activities is far
broader than those normally expected from traditionercenaries. Interestingly, the
rise of such companies coincided, most likely rmhcidentally, with the development
of a more restrictive legal regime for mercenarieg\frica and elsewhere.

B. Are PMCs Mercenaries?

Much of the literature on PMCs focuses on the qoesif whether PMCs are, or ought
to be treated as, mercenaries. The prevailing ,wete not necessarily refuting the
historical links between mercenaries and PMCsiniply that they ardegally distinct
entities, subject to distinct legal regimésin fact, even a rapid overview of the legal
regime governing mercenaries shows that such regioutd be of limited application
to PMCs, and would thus not constitute a significalpstacle to the use of PMCs as
peacekeepers.

At the beginning of the 20th century, neutralitwsafirst addressed the recruitment of
potential combatants on neutral territofy. They created new expectations of state
behavior and crystallized the exercise of staterobmver its citizens or subjects in

3 Thomsongsupran. 11, at 86; Thomas Adams, 'Mercenaries for tﬁbcé]htury‘ in Rober BunkeNon-
State Threats and Future Wetd (2003), at 54; Petesupran. 6, at 382 (reporting mercenary activity in
15 African states between 1961 and 1981).

4 Mike Hoare launched a coup in the Congo in the early & attempted another coup in the
Seychelles in the early 80's. See Patigpran. 6, at 384.

5 1n 1995, Bob Denard led a coup in the Comoros assisted by abouergenaries and removed Said
Mohammed Djohar, the President of the Comoros. Sea, Llmsis TremblaisL.e coup de gracelLe
Figaro, February 18, 2006; and Thomssanpran. 11, at 30. Denard had, however, led two prior
successful coups in the Comoro Islands in 1975 and 1977. eBaesBpran. 6, at 384.

'8 See Janice ThomsaMercenaries, Pirates & Sovereig(s994), at pp. 93-4.

7 Mike Hoare was tried for his attempted coup in the Seyehétl 1982, but was eventually released
and returned to South Africa. Later, in South Africa, ldoasas tried for having violated the Civil
Aviation Offense Act and sentenced to ten years in prisohéutas released after less than three years.
SeeBBC, 'Seychelles Coup Leader Guilty of Hijack', 27 Jul2. Bob Denard, tried in France in 2006
at the age of 77, was condemned to five years of prisdtader paroled for his participation in a coup in
the Comoros in 1995. Denard died a little more than algéer. SeeNew York Times'Dog of War'
Draws Suspended Sentence', June 21, 2096Jonde,Bob Denard échappe a la prison ferme', June 20,
2006; Nouvel ObservateurProcés Denard: Derniére Audience', March 15, 2006;Enwhomist 'Bob
Denard, Mercenary and Coup Master, Died on Octob¥ aGed 78 October 20, 2007. On trials of
mercenaries see, generally, Magupran. 9, pp. 134-141; Zaratsypran. 5, p. 130, n. 335.

18 Seesupra p. 3. See als®hird Expert Meeting on the Notion of Direct Particijat in Hostilities Co-
organized by the International Committee of the Red CrossttendMC Asser Institute, Summary
Report (2005), at p. 79.

9 The 1907Hague Convention V on the Rights and Duties of Neutral Powetsarsons in Case of
War on Land while not dealing explicitly with mercenarism, was first international convention to
stipulate that "[c]orps of combatants cannot be formedewuiting agencies opened on the territory of
a neutral Power to assist the belligerents.” Itebgrcreated an obligation for States to prevent the
formation of mercenary groups on their territory floe purpose of intervention in an armed conflict in
which they choose to remain neutral. See also Thonssgman. 11, at 41 andupran. 16, at 55; and
Major, supran. 9, at 106.



time of war. However, the neutrality laws dealiespwith state responsibility and did
not address the responsibility of the individuag@ged in the designated activiy.

The adoption of the Geneva Conventions in 1948paljh it established the status of
prisoner of war, did not result in any significatanges with regard to mercenafies.
It took a few decades before the question of thality of mercenary activity would be
dealt with first hand, and in unprecedented cleams, in General Assembly and
Security Council resolutiorfé. The resolutions began the process leading upeo t
adoption of Additional Protocol | to the Geneva @emtions (hereinafter AP 1) and its
article 47 — a process was meant to turn mercenami® outlaws® Unlike prior
instruments, AP | addresses individual mercenarieskes clear that they are
undesirable participants in hostilities, and tHatyt cannot be either combatants or
POWSs?* The main weakness of the definition, howeverthiat the six cumulative
conditions it sets forth make it virtually impodsibfor anyone to fall within its
purview? The same year, the Organization of African Statéspted theConvention
for the Elimination of Mercenarism in Africénereinafter OAU Conventiori§. The
OAU Convention went further than AP | in that itamalized mercenary activity and
urged states to make such activity punishable uttdér own domestic laws.

% See F. J. Hampson, 'Mercenaries: Diagnosis Beforecripiisn', 22 Netherlands Yearbook of
International Law3 (1991), at 7.

L Geneva Convention Relative to the Treatment of Prisafaiar, 12 August 1949, 6. U.S.T. 3316, 75
U.N.T.S. 135, Article 82s.

22 5ee, GA Res. 2395 (XX), 29 November 1968; GA Res. 2465 (RXD)etember 1968; GA Res. 2548
(XX) 11 December 1969; GA Res. 2708 (XX) 14 December 187d; later, GA Res. 3103 (XX) 12
December 1973 and GA Res. 34/140 (XX) 14 December 1979. The $&ouitcil, too, was seized of
the mercenary question on numerous occasions, begimit@61 with its call for the withdrawal and
evacuation of the mercenaries from Congolese territoge SC Res. 161 (21 February 1961); SC Res.
169 (24 November 1961); SC Res. 289 (23 November 1970); SC4B&g14 April 1977); and —
following the adoption of AP | — SC Res. 419 (24 November 19BC)Res. 496 (15 December 1981);
and SC Res. 507 (28 May 1982).

2323 The word was first used by the General Assembly in 1969R€# 2548, 11 December 1969).

24 protocol Additional to the Geneva Conventions of 12 Aug. 1949, atafii®) to the Protection of
Victims of International Armed Conflictdune 8, 1977, 1125 U.N.T.S. 3, 16 I.L.M. 1391 (hereinafter
"AP 1"). Article 47 of AP | reads as follows (emphases addesl)nercenary shalhot have the right to

be a combatant or a prisoner of war. A mercenary is any perdon M specially recruited locally or
abroad in order to fight in an armed conflict; Does, in faeke a direct part in the hogtilities; Is
motivated to take part in the hostilities essentially by theelési private gain and, in fact, is promised,
by or on behalf of a Party to the conflict, material compensasiubstantially in excess of that promised
or paid to combatants of similar ranks and functions in theearforces of that Partyts neither a
national of a Party to the conflict nor a resident of territory controlled by a Party to the conflict; Is not

a member of the armed forces of a Party to the conflict; arsirtdé been sent by a State which is not a
Party to the conflict on official duty as a member of its atrfeeces. It should be noted that the Geneva
Conventions, in particulaBeneva Convention IV Relative to the Treatment of Prisonefgaof(Aug.

12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135) does mentiortsidrticle 4, thatmembers of militias or
volunteer corpsre entitled to prisoner of war status provided that a nuofbesnditions are met — but
neither defines mercenary nor explicitly uses that term.

25 yoram DinsteinThe Conduct of Hostilities Under the Law of InternatioAaned Conflict(2004), at

51. The UK government also regards this definition as 'unwtgk@JK Green PapeRrivate Military
Companies: Options for Regulatign2002, para. 6). The emphasis on a mercenary's financial
motivation, the requirement that the mercenary be takidigegt part in hostilities, and the exclusion of
those incorporated into a state's armed forces, aregthengenuine weaknesses of the definition, as
noted in Majorsupran. 9, at 112.

26 Convention of the O.A.U. for the Elimination of MercenarisnAfrica, July 3, 1977, O.A.U. Doc.
CM/433/Rev. L. Annex 1 (1972).

2" OAU Convention, Articles 1, 6 and 8.



By the 1980s, the UN's failure to take concretdoactagainst mercenarism was
palpable. Finally, in 1989 and after nine yearsdebate, the UN adopted an
international convention of its own: theN International Convention against the
Recruitment, Use, Financing and Training of Merages (hereinafter UN
Conventionf® Despite the best intentions of its sponsors, kewethe UN
Convention's soft language and its failure to gasubstantial support from Stafes
prevented it from having much impact on mercenariést alone, more than a decade
later — on sophisticated entities like PMCs. Tipedal Rapporteur on Mercenarism
(created in 1987 under the auspices of the Comomissn Human Rights) himself has
admitted that PMCs do not presently fall under réngrictive definition of mercenary
existing under international lath.

To summarize, the prohibition on the use of merdesaloes not extend to PMCs in a
way that would bar their use as peacekeepers bgsstaEven the UN's opposition
might be overcome, provided the companies succeeanhancing their moral
legitimacy and legal accountability.

Unlike mercenaries, PMCs have demonstrated a cawayeness of the importance of
their public image, taking steps to “clean up theustry”, enhance transparency, and
work within an industry framework to advance thedllective moral legitimacy*
Mindful, perhaps, of the negative stigma associatiéd mercenarie€ and challenged
by such scandals as the mistreatment of prisonecsiitractors at Abu Graib prison in
Irag, PMCs have expanded their public relationsré$fand have moved to increase
their own accountability. They have taken a numifesteps to appear as legitimate
actors, worthy of recognition and trust: detaictounts of PMCs' activities now
routinely appear on companies' websites; interviavesgiven to the press, and PMC
executives have begun to participate in internalimonferences where they actively
defend their records. The resources spent on logbin particular, demonstrate the
importance of public opinion in the eyes of the pamies™ Following the beheading
of four of its employees in Falluja in 2004, Blacker hired the Alexander Strategy

%8 International Convention against the Recruitment, Useaiféing, and Training of MercenarigBec.

4, 1989, U.N. GAOR, 72d plen. mtg., U.N. Doc. A/Res/4413B9).

29 Article 19 of the UN Convention provided that it wouldesminto force once ratified by 22 countries,
but it took until 2001 before the required number were colectend still today, few Western countries
are party to the Convention. Regarding the failure to gaviter support, see for instance, Majsupra

n. 9, at 149.

% The Rapporteur's role is to report on the use of mercengritates and to promote the ratification of
the UN Convention (See Human Rights Commission Resoluti8i/16, 9 March 1987 and ECOSOC
Res. 1987/61, 29 May 1987).

81 Doug Brooks, 'Messiahs or Mercenaries? The Future ofnktienal Private Military Services', 7
International Peacekeepin@000) 129, at 141 ("It is an industry where reputatieams everything").

%2 See, for example, Hampsaupran. 20, at 11; Petesupran. 6, at 373 (writing that "Mercenaries are
hated by millions" and referring to them as "brutal peopt#ing "frightful things"); Mike Hoover, 'The
Laws of War and The Angolan Trial of Mercenaries: Deatthe Dogs of War', €ase W. Res. J. Int'l
L. 323 (1977), at 379 (the verdict provides insight into the mégaha affecting mercenaries from time
immemorial); and Lindsey Cameron, Lindsey Cameron, 'Rrildilitary Companies and Their Status
Under International Humanitarian Law', 8&ernational Review of the Red Cro583 (2006), at 577
("The word evokes a strong emotional reaction among mare it romantic notions of loners
exercising an age-old profession, or vigorous condemnation of iahrkilers and profiteers of misery
and war.")

33 See,lraq for Sale directed by Robert Greenwald (Brave New Films, 2006); Retkrson Laura,
'Privatizing Combat, The New World Ordéfhe Center For Public IntegrifyOctober 28, 2002.



Group™: it turned to the PR firm BKSH following the Septeer 16, 2007 killing of
civilians in Bagdad® Overall it has been reported that Washingto<2® contractors
spent nearly $300 million on lobbying since 2G60.

The creation of industry associations is anotheangle of the search for moral
legitimacy undertaken by the industry. The Intéoral Peace Operations Association
(IPOA)*" and its president, Doug Brooks, have been paatfyulvocal about the
possibility of the companies to provide peacekegpirvices®

Nevertheless suspicion of PMCs remains high, emplgithe fear to extend PMCs'
mandates to peacekeeping missiofi$ie movement of former army officials to and
from the private sector draws public criticism aunddermines confidence in the
industry®®  Also contributing to the general reluctance totrest PMCs with
peacekeeping roles are issues of contracting alrersn particular the award of no-bid
and cost-plus contracts — seemingly unfair to cditgge, unduly costly to the
taxpayer, and too profitable to the compafifesSuch practices create conflicts of
interests and appearances of impropriety that aneading to the industry's image and
ought to be curtailed if the companies are to @k@eacekeeping responsibilities.

2. Peacekeeping: A Promising, Yet Problematicrkda

In addition to the suspicion traditionally surroumglindividuals waging war for profit,

a number of obstacles come in the way of the iatemr of PMCs in humanitarian and
peacekeeping missions. Such integration can thae paccording to Peter Singer, in
three ways: (1) the provision of security servit@shumanitarian organizations; (2)
the creation of a "rapid reaction force" within @apekeeping operation; and (3) resort
to PMCs when states are unwilling or unable torirgee?" The third option, i.e. when
PMCs conduct a peacekeeping mission with the UNNATO's authorization but
without their assistance, is the subject of thitiea.

% Jonathan E. Kaplan, 'Private Army Seeking Political Adiic®.C.', The Hill, April 14, 2004.

% Muriel Kane, 'Blackwater PR firm aided Chalabi; WotksPolish AT&T's Image'The Raw Story
October 23, 2007.

% Shane S. and Nixon R., In Washington, 'Contractors Take On ®igtle Ever' The New York
Times February 4, 2007.

%" The IPOA is an organization founded by Doug Brooks in 2084igded to promote ethical standards
of firms active in the peace and stability industry,et@yage in a constructive dialogue with policy-
makers about the growing and positive contribution of tlieses to the enhancement of international
peace, development, and human security, and to inform theroeacpublic about the activities and role
of the industry. For more information, see IPOA's wiebsivww.ipoaonline.org. See also 'Corporate
Mercenaries, The Threat of Private Military and SdguCiompaniesWar on Wan(2006), p. 18.

% See, for example, Dournal of International Peace Operatio@8 March/April 2007.

%9 This movement is commonly referred to as the "revolving dpbenomenon. See, for example,
Robert Bauer, 'lraq's Mercenary Kinganity Fair (2007) (describing how former CIA counter-terrorism
chief Steve Kappes used to hold high-level positions at Blavand Armor Group before going back
to the CIA as deputy director); Ken Silverstelfrjvate Warriors(2000), at 190-1; and Bianco A. and
Anderson Forest S., 'Outsourcing WBIUsinessWeek OnlinBebruary 15, 2003.

40 Seelraq for Sale supran. 46; War on Want supra n. 37, p. 19; Stan CrockBusinessWeek
'Halliburton's Rising Cost for Bush', February 20, 20Bdrtune 'The Truth About Halliburton', April
18, 2005; Charles Sennofthe Boston Glohe€Security Firm's $293 Million Contract Under Scrutiny’,
June 22, 2004.

“! Peter Singer, 'Peacekeepers, Inc.',Rdkcy Review Onliné2003), at 5.



First, and as was already mentioned, whether PM€siravolved in peacekeeping
operations or other type of military-support tagk®y are often viewed negatively as
individuals motivated by financial gain rather thaatriotism. In contrast, Blue
Helmets generally embody the higher interests &edauthority of the nations of the
world as a whole. They are not typically viewedsalng with one of the belligerents.
The situation may be different with private milgazompanies, whose links (financial
or otherwise) with various countries might makenthappear more vulnerable to
outside political influences and more driven byafigial concern& The implications
of the credibility issue are significant and canbet ignored — especially not in the
context of peacekeeping operations, so deeply ddatéhe ideas of peace building and
reconciliation. The peacekeepers' mission of rgsjoconfidence in the state's
authority requires understanding of the conflicd ats various ramifications. As a
result, private companies may not be sufficientpipped to carry out activities
inherent to peacekeeping and peace building suchease-fire monitoring, troop
disarmament or election monitorifiy.

Beyond credibility and moral status, the use of BRMH3 peacekeepers also raises
important question of accountability. As previgusliscussed, the legal regime
governing mercenaries is inapplicable to privatusgg/military companies — begging
the question of what legal rules and principles agpply to PMCs' conduct. The
accountability issue not only arises from the flavfsthe legal regime applicable to
mercenaries but also from the inability or unwijivess of states to deal with PMCs.
Perhaps by fear of legitimizing their use, governtaehave failed to adopt suitable
legislation dealing with PMCs, leaving it to thengoanies to find a way to hold their
employees accountable in case of abuses and toeethsir respect of basics norms of
international law. As a result, no clear guidedirgpvern PMCs' conduct or status.
Opinions vary over whether they are entitled teetphrt in hostilities, whether they are
legitimate targets or whether they could be treatedPOWSs if captured. The absence
of straightforward answers to these basic questiamdd significantly complicate the
use of private contractors as peacekeepers.

Additional complications arise from the potentisewf PMCs as peacekeepers. A fair
and practical process through which a given compeayld be retained to undertake a
peacekeeping mission would have to be worked ®vihat would, for example, be the
criteria guiding the selection of a company foremgekeeping missioff? Who would

be entrusted with the authority to make the finatision? A tender process would
have to be initiated for every mission unless arig company (or a few) is accredited
to do the job on a long-term basis. While the fermption — initiating a tender offer
for each mission — may be the fairest, it mightvereven more burdensome than the
approval of a UN- or NATO-led force. One of theimadvantages of using PMCs is
that they are arguably available on a shorter adtiat UN or NATO peacekeepers —
but a lengthy hiring process might unduly proloheit deployment®

2 As noted by Peter Singer, hiring PMCs as peacekeepersases the question of whether these firms
will act in the public good — "considerations of the privabenpany are not always identical with the
public good." Singersupran. 41, at 6.

“3 Singer,supran. 41, at 7.

4 See, for example, Fricchione Kristen, 'Casualties in \Evgl Warfare: Impact of Private Military
Firms' Proliferation on the International Community' V@&. Int'l L. J.(2005) 731, at 775.

“5 Following the Security Council's approval of the creatiom gieacekeeping mission, the Department
of Peacekeeping Operations begins its planning: a teaeldsted, the specific mandate and scope of
the mission are developed, the size of the mission is dggen, contributions from member states are



The use of private actors to perform functions imvmy the use of force on behalf of
the United Nations, NATO or any regional organiaatraises the question of whether
private contractors are entitled to use force und@rnational law. This question is
not specific to their potential use as peacekeepatier, it has to do with the more
general query of whether these private entitiesaaiadl legitimate — a question outside
the scope of this paper. Suffice it to say thatuke of these entities in peacekeeping
mission by the UN or NATO would, to some extengitienize their use by states. In
addition, their use in peacekeeping missions, bsuaking place on highly volatile
environments, brings up the issue of the limitshefir contractual engagement. When
the situation becomes too dangerous or unpredjctashplex, private contractors have
been known to pull out of their contract — creatiagsignificant setback for the
international communit§® Similar problems may arise in the context of pé@eping
missions, with potentially serious consequences.

Arguably the greatest obstacle to the use of PMOseacekeepers is the UN's official
position — through its Special Rapporteur on Meacesm in particular — that PMCs are
illegitimate actors comparable to mercenatiesn practice, however, private military
firms already provide certain services to peaceekéﬁ For example, companies have
flown African soldiers around Darfur, and they hgwetected U.N. food convoys,
warehouses and personnel in Congo and Lifriaternational Charters Inc. provided
assault and transport helicopters to ECOWAS inltiberian war in the 1990s and
deployed it into comba&f And Kofi Annan admitted having considered thei@ptof
using a private military firm during a Rwandan igde crisis’ Even more recently, in

sought, and rules of engagement are elaborated. The piscdew and required the appointment of a
Secretary General Representative, a Force Commandeg, @hief Administrative Officer.

“¢ Steven Brayton, 'Outsourcing War: Mercenaries and tivatiation of Peacekeeping', 36urnal of
International Affairs(2002) 303, at 325.

47 See,NPR 'Private Military Firm Pitches Its Services in Datfuvlay 26, 2006 (interview of Jean-
Marie Guéhenno, Under-Secretary General for Peaceaigegii the United Nations); Report on the
question of the use of mercenaries as a means of violatimgn rights and impeding the exercise of the
right of peoples to self-determination, submitted by Enrique Bernales Ballesteros (Peru), Special
Rapporteur, Commission Resolution 1998/6, E/CN.4/1999/11, riBada 1999, at para. 75 ("[W]ithout
undermining the principles on which its very existencéased, the international community cannot
allow the free and globalized market to function as well foratmns for the sale of military assistance
and peacekeeping and peace-building operations that arepritmdnce of the international
organizations."); and Thalif Deen, 'UN Rejects PrivBgacekeepersinter Press NewsAugust 27,
2004,

“8 Although this is obviously distinct from the use of PMCpeacekeepers — the use of private security
companies by the UN and the ICRC, for example, to pretaéf and facilities in hostile environments is
now common. See, for example, Peter W. Singer, u8hélumanitarians Use Private Military
Services?'Humanitarian Affairs Review2004), 14-17, and 'Private Military Companies, Response to
the Secretary of State for Foreign and Commonwealfairaf Ninth Report of UK Foreign Affairs
Committee (2002) (generally  referred to as "Green apd?’, available at
www.fco.gov.uk/Files/kfile/mercenaries,O.pdf), at paré.(Boting that the UN and other international
organizations "frequently employ PMCs or PSCs in an kangifole for logistics or security”, giving the
examples of Pacific A&E providing logistical support in I&elLeone and DSL providing security
services to "a wide range of international organizatipns."

9 See NPRsupran. 47, May 26, 2006.

*0 Singer,supran. 41, at 3.

®1 Annan said that the UN eventually disregarded the option oinito private troops because, in his
words, "the world may not ready to privatize peace". S@eech given by the UN Secretary General at
Ditchley Park UK, 26 June 1998, UN Press Release SG/Si@/@éthd Transcript of Press Conference by
Secretary General Kofi Annan at UN Headquarters on Jurit99Z, SG/SM/6255.



2003, the UN announced the creation of a 16-memigew panel to look into the
possibility of hiring private security forces in UNd peacekeeping missiorfs. In
other words, the UN's opposition to PMCs, alreadyakened by the UN's own
recourse to the companies' services — might becowss if the companies continue to
work on their image.

So might the objection that private military comggnare not adequate peacekeepers,
let alone peace builders. Consider the typicakdpamind of PMC employees — former
members of the special forces or other elite uaitshe British, American or other
national army who may have been tempted by thenéiiah incentives offered by the
private sector. It raises legitimate questionstas private contractor's ability to
perform well as a peacekeeper: Would private eatdrs' background as combatants
make them good peacekeepers and peace buildersid WidC employees perform as
well in an inherently non-profitable activity? Aolstion may be found in a
commitment from the company to provide suitablentrey and early briefing regarding
the objectives of the mission.

As has been demonstrated, the use of private @iotsaas peacekeepers is by no
means trouble-free. It may nonetheless be worttkimg out issues of accountability,
hiring, and preparedness to the job, given the @mdges that such a solution offers.

First of all, PMCs do present certain advantages their state-employed counterparts,
particularly in terms of cost and efficienty. The deployment of national troops as
peacekeepers is the result of a lengthy and pallijisensitive decision-making process
through which both the budget and the number obpsomust be approved. By
contrast, PMCs are deployable on relatively shotice. Provided the hiring process is
not unduly complicated, the men can be on sitetively quickly offering states an
easy access to a broad range of professionals ffaratfit fields. Financially,
peacekeeping operations would cost less if perfdriyeprivate entities rather than the
UN or NATO, potentially lightening states' contritmns to these organizatiofis. For
example, Executive Outcome's annual cost in Ang@la a fraction of the UNAVEM
which cost $135 million in 1996-97. PMCs provide states, international and regional
organizations with the non-negligible possibility performing peacekeeping "a la
carte".

PMCs could as well be the answer to the shortageeatekeepers worldwide. In the
last decade, the international community has h#fccdty coping with the increased

52 5ee Stephen FidleFinancial Times'UN: Proposal for Private Soldiers Gathers SteAlmvember 5,
2003 (reporting that the proposal comes from a group calledlt&iGSecurity Partnership Project, and
that the group would establish a database of up to 5@@gef soldiers willing to work for UN daily
rates).

®3 See Singersupran. 4% Brayton,supran. 46, at 322 ("There is little question that [PMCs] dreaper
than UN operations."); Brooksupran. 31, at 131 ("PMCs can do military tasks for a fractbrthe
costs of typical UN operations."); Doug Brooks, 'Writ€Check, End a War, Using Private Military
Companies to End African ConflictsConflict Trends (2000) ("PMCs can assemble the small
professional armies, trainers and equipment necessary thesrdnflict in a remarkably short period of
time, and then can do it at a very affordable price.")

* See, for example, Braytosypran. 46 at 311, 322 (arguing that MPRI's involvement in the Balkans
in the 1990s was "less expensive and less politically riskyl' éheS-led military intervention); and the
UK Green Papeisupran. 48, at para. 59 (suggests setting up a tender pracdss possible integration
under UN command).

%5 See Braytonsupran. 46 at 322.



demand for peacekeepers. In light of this situmtibe United States set up a program
designed to train 75,000 peacekeepers by 2010,lynamm Africa, "so they can
conduct operations on that continent and elsewhrelhe cost of the Global Peace
Operations Initiative, as the program is calleds #81 million in 2007 for the United
States’ A similar and older project, the African Crisie$ponse Initiative (ACRI),
helps African nations respond to humanitarian sriaad peacekeeping missions in
their region. The objective of ACRI is to build peacekeeping and humanitarian
assistance capacity in Africa of about 12,000 &dimilitary personnel to be deployed
at the request of the UN, the OAU or regional orgations such as ECOWAS. These
undertakings show the very acute need for peacekeepespecially in Africa — and
the far fetched efforts made to find alternate sesiof humanitarian assistante.

The prospect of turning to PMCs appears particulattractive when states or
international/regional organizations are unwillioigunable to intervene in a conflrt.
When using PMCs is the only option available, cam meally discard it? The
humanitarian argument is a powerful one — one krbug in the bluntest form possible
by Doug Brooks in his article/Nrite a check, End a WarThe article's title is self-
explanatory: Brooks argues that private moneyasukceed where the nations of the
world could not, and help bring an end to the hutaalan crisis on the African
continent. According to Brooks, it is "a horrenddragedy that we are NOT using this
willing resource to bring peace, stability, and ifcdl freedom to the African
continent.®

The companies themselves have welcomed the opjtgrtorassume a greater role in
peacekeeping missions. They argue that a type rovftp peacekeeping force
alongside, or instead of, the UN or NATO, wouldnlgri'specialization, experience and
flexibility" to peacekeeping operatiofis. This view is shared by the UK, whose Green
Paper views the potential use of PMCs as peaceke@gea positive development in
part because "[a] private company which had arréstan continuing business for the
UN could be held to much higher standards — andetiveould include standards on
behaviour and human rights as well as efficiencganrying out agreed task&" In
addition, the Green Paper considers that:

% See Bush's Speech to the United NatiofsGéneral Assembly, September 21, 2004.

" Bradley Graham, Washington PoBiysh Plans Aid to Build Foreign Peace ForcAgril 19, 2004;
Beth DeGrasseGlobal Peace Operations Initiative: Future Prospedixtober 21, 2004 (reporting on
the United States Institute of Peace' initiative toraslsl "the disparity between the persistent demand for
trained peacekeeping forces and their inadequate availabgdjigcially for missions in Africa.")

%8 Regarding the demand for peacekeepers, see also CRS Rep@ongress, The Global Peace
Operations Initiative: Background and Issues for Congtdsdated June 11, 2007, at 3.

%9 See Kevin O'Brien, 'Military Advisory Groups and Afrit&ecurity: Privatized Peacekeeping’, 5
International Peacekeeping8 (1998), at 98 (noting that when the risk is too high, tmsrefuse to
participate in peacekeeping missions); Christian Boutgygted Press International'Mercenary as
Future Peacekeeper?', August 26, 2003; Braaksran. 31, at 134 (noting that states are less willing to
intervene after the UN interventions in Somalia in the 1990% genocide in Rwanda in 1994 showing
the lack of interest in future military interventions); @dihyton,supran. 46, at 304 and 319 ("[T]he
international community is increasingly reluctant to proypgacekeeping forces for difficult, expensive
and politically unrewarding operations. In responsesapei corporations are offering to fill in the void
with commercially contracted military and securitydes.")

% Brooks,supran. 53, at 35 (emphasis in original).

®1 Brooks,supran. 31, at 138. See also O'Brisnpran. 59, at 83; and Willis Witter, 'Private Firms Eye
Darfur', The Washington Timg®ctober 2, 2006.

62 UK Green Papessupran. 48, at para. 58. See alBBC News'Peacekeeping 'role' for mercenaries',
February 13, 2002.
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Many of the problems that arise when a sovereigregonent
employs a PMC would not apply if it were contractedhe UN or to
another international or regional body. It woulck flor example be a
threat to sovereignty or stability; and the questd exploitation of raw
material resources would not arise. There wowdd &k no difficulty in
morlsi;[oring the performance and behaviour of a PNi@bleyed by the
UN.

Amnesty International, for its part, suggests timicases where peacekeeping was
contracted out to private groups, the UN must ensupervision of human rights
compliance among the troops involv¥dThe truth is that human rights norms are not
always respected, even by UN staff. For exampleKasovo and East Timor,
peacekeepers were involved in serious crimes frexoa harassment to rape, murder,
and even genocidg.

Whatever the controversy, we are likely to see niRVECs in the future — including as
peacekeepers. Because of their low political amahtial costs and their higher degree
of efficiency, PMCs' appeal as the "new" peacekeej® real and its implications
ought to be carefully considered. In Doug Brooksids, PMCs are able to provide
assistance with "humanitarian efforts, military igiggs, intelligence, supply and all
forms of peacekeeping support.” However, his htbpée"within five years, PMCs may
take prominent and active roles in peacekeepingpaade enforcemefit'may be far
fetched. With the strengthening of the accounitgbiegime of PMCs, perhaps the
privatization of peacekeeping may indeed "beconeehist option for a First World
unwilling or unable to intervene in the increasiigos of regional conflic€” Let us
hope that through PMCs or other peacekeeping aptihre world will learn to cope
better with humanitarian crises around the globe.

®3 UK Green Papesupran. 48, at para. 60.

% Jane's Defence WeekNHuman Rights Must be UN's Aim Says Amnesty', Septerae1997, cited
in O'Brien,supran. 59, at 101.

% Frederick Rawski, 'To Waive or Not To Waive: Immunity akctountability in U.N. Peacekeeping
Operations', 1&onn. J. Int'l L.(2002) 103, at 118-121.

® Brooks,supran. 53, at 140.

67 O'Brien,supran. 59, at 102.
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