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1 Introduction

Europe has been the mother of several human niglatted thoughts or initiatives, and
all () — completely or almost — continent wide sleally political international organizations
deal with the protection of human rights. This cbsérve and served indeed as an example
for other continents, and the transfer of Europesrah universal values took place, but — partly
according to the different social circumstancestheoregional systems reach amazing and
significant development in the field of human rigtgrotection as well. Therefore, in this
paper | treat the question of interaction betwédenEuropean and Inter-American Courts of
Human Righté. Some authors (e.g. A.A. Cancado Trindade) alretaly about the
development towards a naus gentiuma procedure these tribunals contribute to. Rekear
in this field is essential in order to determineisthroad human rights protection ought to or
is going to take in the near future.

Interaction — or cross-fertilization — between hanmgghts tribunals this article deals
with, is a very interesting development of interoiaél law. That the two European Courts,
Luxembourg and Strasbourg refer to each other Ifses@ent in the meantime, and also
essential for countries being members in both matéonal organizations. That the regional
human rights courts make references to certairegehients in the UN system, is more and
more often now and not completely incomprehensiblmugh the fact that regional systems
on — admittedly similar, but surely not adequate—sdifferent conventional basis use the
explicit quotation of each other’s jurisprudencesirpport of their own judgments, is a highly
interesting and not at all evident phenomenon.

In this paper | focus on the above mentioned qgigstsf inlaying them in a system,
showing what are the fields where this cross-fedilon, so quasi transfer of values is the
most apparent. | would like to emphasize that altfiothe Inter-American system has been
created after the European model, and Afris@ager to copy the positive results of these two
and apply them for itself, so we could think thiatsi only Europe who contributed to this
‘human rights civilization’ or transfer of value#, should be reminded that the other
continents, especially the American one is wortlkingaa second glance at. Although often
occurs the complaint that universality of humarhtsgwould not even be possible, as it is
only a European (or rather West-European) measuieperialism, | am going to show
clearly some of the achievements of the San JosdrtCdelivering at the same time
arguments on which achievements Strasbourg coyldrmaie attention to, in order to further
ameliorate Europe’s human rights protection.
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2 Another interesting topic is the examination of thuman rights related jurisdiction of the European
Community’s Court of Justice which unfortunatelyegds the frames of this article.

% In the frame of this article | do not have the gib#ity to treat the African system in depth, mgibecause the
transfer of values, the interaction there is omedi the African Court having started only lastrydas no
relevant impact on the two other regional court§aspand the Commissions (the African as welltes Inter-
American) are not examined in this paper — nevétise it would be another interesting parallel @coj See
furthermore M. BortfeldDer Afrikanische Gerichtshof fir Menschenre¢cfMemos, Hamburg (2005).



2 Interaction in General

Interaction and cross-fertilization of internatibriara, above all, tribunals dealing
with human rights protection is not a new phenomerdthough | have to agree that in most
of the cases it is not deliberately constructed applied, but rather occurrehto find in
international fora’s decisions reference to anofbeam’s jurisdiction or a part of that is a
highly interesting phenomenon worth taking a glarate Nevertheless, it is true that
international jurisdiction in general is like theetret science of the pontivésthe judges
rarely explain their motives, the jurisprudence tiestask to find the logic behind; and so do
the international judges as to interaction as well.

The European Court of Human Rights (hereinaftetHEQ cites often the jurisdiction
of the Permanent Court of International Justicedimafter: PCI1J) and the International Court
of Justice’, and more and more often the jurisdiction of thied#American Court for Human
Rights (hereinafter: IACtHR), and the whole Intemérican systefmas well as the UN
human rights protection system occurs in the judgsfeThe IACtHR equally refers to the
judgments of the ECtHRput the ICJ has quoted practically no other irséamal forum until
recently — except for the jurisprudence of the P@hich he regards as its ohin March
2007 the judgment in the case of Bosnia and Hexegand Serbia has been delivered, and
the ICJ made reference to the jurisprudence of@fe’, the International Criminal Tribunal
created in order to punish the crimes committetthénformer Yugoslavia.

3 Cross-fertilization: Strasbourg — San José

A The regional systerts

* See P. Kovacs: ‘Szefiitszembe... Avagy hogyan kélcsonéznek egymastdl azadkizi birosagok, kiilonds
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Europe has been the origin of many brilliant ideascerning human rights protection.
Nevertheless, in this article only the first orfege European Convention for the Protection of
Human Rights and Fundamental Freedoms signed thélavember 1950 (hereinafter:
European Convention or ECHR) and especially itsr€Cigugoing to be treated more in depth,
as the within the frame of the Council of Europgnsid and by nol by 47 European states
ratified European Convention hdke incontestably significant role in the field of the
protection of civil and political rights.

Before examining the transfer of values betweeasbburg and San José, some words
on the Inter-American system as well (which is mooenplex than the European): the Inter-
American Commission of Human Rights (hereinaft&ChHR) is an organ of both the in
1948 (six months before the Universal Declaratian)Bogota signed Declaration on the
Rights and Duties of Man and the — after the moéi@urope created — American Convention
on Human Rights (hereinafter: American ConventioM@HR), signed in 1969 in San José.
The latter has the IACtHR as its principle orgarncohtrol. Almost every American state is
member of the Organization of American States amafsthe Declaration as well as the
IACnHR, less ratified the American Convention onnkin Rights and even less accepted the
jurisdiction of the Court: this equally weakens fmerican victims’ position.

The question treated in this chapter is somethastgnishing: interaction and transfer
of values in human rights matters between diffecamitinents. The comparison of these two
systems serves to determine what kind of interaaixists between Strasbourg and San José,
and therefore what values are transferred fromooméinent to another. Partly, | also search
the reasons for the differences and examine edlyetha achievements the Inter-American
system affected or should affect the European witloyder to reach a better protection. | am
equally going to enumerate the main fields whermpe's value-transfer is clearly visible in
the Inter-American jurisdiction.

In order to make this transfer visible, | am gotngreat the following topics: interim
measures as well as the situation of victims, aockl @ut one of the protected rights: the right
to life.

B Interaction as to procedural questions

When treating the interaction between San José @imdsbourg in procedural
guestions, some facts of the European system la\ee treminded of. Above all, in the
European Convention’s system practically one praceavorks: the individual petitions; the
other two are the state versus state and the agvigonions, but the first is really a small
percentage (although some cases of this type vigmd#isant)*® and the latter has never been
used so far. As the Inter-American system was eceafter the model of the European, the
European Convention’s system’s actual control meishna i.e. the European system of the
1960s served as a model. It means that the divididne tasks between the IACnHR and the
IACtHR followed the concept of Strasbourg, but wafscourse adapted to the special
circumstances of the American continent. That tiagvidual petitions did not manage to gain
a to the European comparable status before theHRCas they did in the meantime in
Europe, is of course due to the different politisdbation and historical development. In
compensation to the individuals’ smaller role, #ulvisory opinions are in the Inter-American
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system of great significance, but the state vestae procedure is not popular in Latin-
America either:*

1 Interim or provisional measures

Interim measures are a subject where the Eurolpearan rights protection — and the
ICJ's™® — system was a model for the Inter-American onéerim or provisional measures
serve as prevention, mainly to prevent violatiordicles 2 and 3 ECHR respectively or —
as the Rules of Procedure of the IACnHR says, &vent irreparable harm to persons in
general. And it is a topic where the IACtHR develdthe law more than Europe didWhen
applying these interim measures, San José canifo&@urope mainly at the cases against
Turkey and Bulgaria, unfortunately the IACtHR ifskas many occasions to use ti©ne
of the most famous type of these cases is wherdehth penalty cannot be executgéduch
as in theOcalan v. Turke¥ case in 1999, but in Latin-America other typesiofations are in
the focus, e.g. the numerous cases where speociapgrare affected: like the matter of the
Peace Community of San José de Apartatfarding Colomlai (since 2000) or oHaitians
and Dominicans of Haitian-origin in the Dominicaegiblic (since 2000). The president of
the IACtHR (which is not a permanent working coad the ECtHR now) can order the
provisional measures which are reinforced latebythe 7 member-tribunal, like it happened
in the very famoud.oayza Tamaya@asé'. These measures were inspired by the above
mentioned jurisdiction of the ICJ, but it can beéabished that the practice of the IACtHR
went much further than Europe’s or the ICJ's. Ie ttase oMamatkulov and Askarov v.
Turkey? the ECtHR even cites (a significant part of) thesdiction of the IACtHR and the
rules of the IACnHR, in order to support its pasitiagainst a state not fulfilling certain
obligations.

2 Transfer of values as to the victims

4 See Fix-Zamudio, ‘The European and the Inter-AnzeriCourts of Human Rights: A brief comparison’, in
Mahoney et al. ibid. 507-533

15 See the famousaGrandcase(Germany v. United States of Americ&)J Reports (2001) p. 466

16 See Haeck — Burbano Herrera, ‘Interim MeasurehénCase Law of the European Court of Human Rights’
NQHR 21/4 (2003) 625-675

7 See Cancado-Trindade, ‘The Evolution of Provisiddeasures of Protection under the Case-Law ofriter-
American Court of Human Rights (1987-2003uman Rights Law Journa?4 5-8 (2003) 162-168

'8 The so far last interim measure took place indéige of 19 Tradesmen v. Colombia in February 200
15, 2007).

191y, LaGrand case (mentioned above) aAdena and Other Mexican Nationals (Mexico v. UniStdtes of
America)(2003), ICJ Reports (2004) p. 12

20 Ocalan v. TurkeyECtHR (2003, 2005) no. 46221/99, Reports 2005(Warch 12, 2003; May 12, 2005). The
ECtHR acted without having a respective explicipdisition in the Convention (it did not act comelgtontra
legem Article 39 enables such steps).

21 Loayza Tamayo v. PertACtHR (1997, 1998) Series C No. 33, Series C #ib.In this case Ms. Maria Elena
Loayza-Tamayo, professor at the San Martin de Bdsréversity was charged with terrorism and beirember
of the Peruvian Communist Party. Although the ldisclaimed everything, she was held in detentioriuted,
menaced, her family was not informed, she couldtalétfor a long time with her lawyer, at last teafone and
a half year imprisonment — she was condemned falypghe same alleged crimes by both a military anzlvil
tribunal, and became twenty years of imprisonm&hese events show an arsenal of human rights okt
from unlawful detention to the violation of printégs like that ofes judicata

22 Mamatkulov and Askarov v. TurkeyCtHR (2005) nos. 46827/99 and 46951/99 (Febrda®p05) 49-53

3 The determination ofvho isa victim is a highly discussed question on intéamal level, here the UN GA
Res. 40/34, 29 November, 1985 on the DeclaratioBasfic Principles of Justice for Victims of Crimada
Abuse of Power is taken as a basis. (para. A.1-3)



The victims’ (who we define by the direct victim$ lmuman rights abuses and those
directly concerned, e.g. family) position in thés® systems is going to be examined in three
aspects here: the start of the international pnaeeth), the participation in that procedure (b),
and results (c).

(a) The right of the individual to address a petitito the international human rights
forum is the corn of an effective position of thietin before international forums. In the
European systeffias well as in the Inter-Americanseveral conditions have to be fulfilled
in order to present a successful petition (e.gaasghon of local remedies, time limit of 6
months). The main difference is that while in E@epsince November 1998 at the latest —
the individual petition is not only a common aceshtbut a compulsory part of the states’
obligations, in the Inter-American system the indidal can only get directly to the IACnHR,
but not to the IACtHR. The IACtHR can treat indival petitions only through the
Commission which forwards him the cases judgedetmta higher relevance but not being
able to solve it alone or with the active contribatof the parties (friendly settlement). To be
able at all to start an international procedure, ihejus standiposition of the European
victims is much stronger as the IACnHR - though dentribution to the settlement of
problems is incontestable — does not have a corbjgasituation to the IACtHR. This is a
value of the European system the Inter-Americaggsdvould welcome as well, nevertheless
currently there is no political will to establighs standifor the individuals.

(b) Contrary and compared to Europe, in the Interefican system thiecus standiof
the victims is much strongé®. They have the right to participate at any stagethef
procedure, make comments or just to be presemtyem to mention articles of the ACHR the
IACNHR ignored in his report when forwarded to tA€tHR.?” This is due to a change that
happened in 2001 with the new Procedure Code ofAB¢HR. It was necessary after that in
the legendary case of EI Amp&tmne of the judges started to ask directly theimist—
without bothering on the procedure rules. In Eurepehere there is a written and an oral part
of the procedure (hearings), but the former is mmaie accentuated — the victims’ position
is much weaker in this aspétt.

(c) The results of the procedures mean the judgsneatticularly the remedies provided
for the victims in the judgment8.Concerning the remedies, there exists a variegatitich
the IACtHR uses more than the ECtFRpecuniary reparatio?f, non-pecuniary reparation,
moral compensation, fact-finding, social recontitia, or more concretelyobligaciones de
hacef, the obligation to do something (e.g. to solve #xplosive social situation), building a

%4 The European Convention’s Article 34 concernsitidévidual petition right before the ECtHR.

% The weaker position of the Court in the Inter-Aiven system equally weakens the American victims’
osition.

96 See Gialdino, ‘Le nouveau réglement de la Cowgrarnéricaine des droits de I’hommBTDH (2005) 979-

997, 981-985

%7 See Laly-Chevalier ibid. 473

8 E| Amparo v. VenezueltACtHR (1996) Series C No. 28 (Reparations).

29 For more similarities and differences between tihe systems (the European and the Inter-Americae) s

Buergenthal, ‘The European and Inter-American HurRéghts Courts: Beneficial interaction’, in Mahonety

al. ibid. 123-133

%9 As to the right of victims to reparation see amatigers Shelton, DinahRemedies in International Human

Rights Law; Oxford, Oxford University Press (2005) and SheltBinah, ‘Reparations in the Inter-American

System’, in D. J. Harris — S. Livingstong,he Inter-American System of Human Righ@xford, Calendron

Press, (1998) 151-172

3L E.g. in the case @zebellédi v. HunganfECtHR (2007) no. 38329/04 (June 21, 2007), tHeviing remedies

were agreed: non-pecuniary reparations, costsgmehses, but no just satisfaction.

32 Unreal sums of reparation are in- or even couetfEetive: the — most of the time — poor statesncapay it

anyway, or there is no money left for the othettims and worse, it can hinder other states to Hengito

participate in the Inter-American human rights potion system. The IACtHR uses such a great rarige o

alternatives in order to evade this problem.



school for indigenous children, ettin the Aloeboetoecasé” the IACtHR even ordered the
establishment of a monetary fund for the victime. fame a street after the victim, to
effectuate a public apology can also constituteraedy. Europe, representing the concept
that the state has to find out itself how to previemedy” stays by the declaration of the
injustice happened as an adequate moral indemindiicaat the same time it is more
favourable for the victims concerning the costshaf international procedure than the Inter-
American system. A revolutionary idea of the IACti#Rhe so-called ‘project of life’ which
pays exceptional attention to the victim and playspart in the determination of the
reparatiort® This is clearly an area where the solutions ared wlues connected with it
should be transferred in the near future to Eusspeell.

C Interaction as to the matter — The right to life

Among the various rights and freedoms protectethbytwo here relevant conventions
| am going to focus on that part of the jurisdinBowhere the transfer of values, the
interaction of the two tribunals became obvious/bere such an interaction in the near future
could help maintaining the level of human rightstpction in Europe.

The right to life is a field San José — due to $ipecial circumstances — had more
possibility to deal with. As Strasbodfguntil the end of the 1980s did not really hadreat
the question, it is quite obvious that later itdpaitention to what the little sister, San José did
This reference became two-sid&d,e. the two courts refer to each other in theddfi but,
admittedly, the topic is much more elaborated ajtirisdiction of San José as they have met
more variations of the violation of the right téelin the past years.

Special cases in the Inter-American system aresdhealled ‘forced disappearances’.
Already the first case, th¥elasquez Rodriguez v. Honduta¢1988), disappearances in
Honduras was the subject of the casésoflinez Crui? as well* This jurisdiction and its
achievements were discussed in the complicated afakert v. Turke§”. The — from the
experienced Latin-America transferred logic — watptul here, but actually the OAS and
also another American relevant convention was tak#a consideration. Furthermore,
already in 1975 (the American Convention was nanew force) reference was made to the

% Indigenous Community Yakye Axa v. Paragu@CtHR (2006) Series C No. 142 Interpretation thé
Judgment on the merits, Reparations and Costs.

3 Aloeboetoe et al. v. SurinamACtHR (1993) Series C No. 15 (Reparations).

% zanghi v. Italy ECtHR (1993) no. 11491/85 (Judgment of Februaby 1993). Strasbourg rejected the
application of then integrum restitutiorhere.

% «street Children’ (Villagran-Morales et al.) v. Gemala IACtHR (1997) Series C No. 3Rpayza-Tamayo V.
Perq, IACtHR (1997) Series C No. 33, Series C No. 42f&ations).

37 See e.g. the so-call@ibraltar case (McCann et al. v. United KingdoBECtHR (1995) (September 27, 1995),
Cicek v. Turkey ECtHR (2001) (February 27, 2001pgnyanova and Choban v. Bulgari&CtHR (2006)
(February 23, 2006), etc.

% See e.gMassacre of La Rochela v. ColomplACtHR (2007) Series C No. 163, 126

%9 Velasquez-Rodriguez v. Hondur&aCtHR (1987, 1988) Series C No. 1 (prel.), Ser@ No. 4. This case
treated the unlawful detention and torture of Anlyieinfredo Veldsquez Rodriguez, student of the Matio
Autonomous University in Honduras, which was disoked by the authorities.

0 Godinez-Cruz v. HondurabACtHR (1987, 1989) Series C No. 3 (prel.), Se@No. 5.

“ Among others alsdCaballero Delgado és Santana v. ColomBaCtHR (1995) Series C No. 2Burand and
Ugarte v. PeryIACtHR (2000) Series C No. 68arrios Altos v. PerulACtHR (2001) Series C No. 755treet
Children’ (Villagran Morales et al. v. Guatemala)ACtHR (1999) Series C No. 63/apiripani Massacre v.
Colombig IACtHR (2005) Series C No. 134; all cases dealinginly with amnesty or the obligation to
investigate.

“2Kurt v. Turkey ECtHR (1998) no. 24276/94 (May 25, 1998); 6667 f



Inter-American systemGolder v. United Kingdo)#®. (And anything alike was completely
forgotten in the case @yprus v. Turkey**

The IACtHR elaborated already in the above mentigndgments the triple systém
of state obligations which leads us to the intémgsproblematic of the continuing violation
theory, another sign of the transfer of values (selew). However, and it is now another
aspect of the right to life, one of the main valoéthe European continent, the prohibition of
the death penalty could not have been transfemétinow: the IACtHR denied the demand
of the IACnHR in November 2005 to give an advisopjnion on the death penalty*® Still,
in the European case @fcalan (mentioned above), Strasbourg has taken into dereion
how the judges in San José deal with the problenudtthe death penalfyf,and inVO v.
Francethe IACtHR was even cited as to the rights ofette?®

The establishment and consolidation of the comigituation theof is — at least
partly — due to interaction. As declared, aboveialthe caseMoiwana Village v. Surinam@
andBlake v. Guatemafa, the doctrine of ‘continuing violation’ is accegtéand applied in
the Inter-American system. It means that once thenty accepted the jurisdiction of the
Court, ‘any of its subsequent actions or inactiese subject to review, even if those actions
arose out of an event that occurred prior to aeregt>>

In the Blake case Nicholas Chapman Blake, an American joutnabs detained and
killed by members of a Guatemalan ‘civil patrol’ paramilitary group in March 1985, two
years later his body was disinterred, burned anbureed elsewhere in order to make
evidence disappear. The family tried in vain to g#&obrmation from the Guatemalan
authorities for years, it was due to private dedth civil patrol leaders that they got enough
information to find at last his remains in June 289In the meantime, in 1987, the state
accepted the jurisdiction of the Inter-American @af Human Rights. In the case of Blake,
the Court found that the duty of the state to itigese is a continuing obligation, which
persists until the remains of the disappeared peese found and the guilty have been
prosecuted and punish&tThe theory is based explicitly or can be derivemirf the right to
fair trial and the general provision binding thatss to respect human rights.

In the Moiwana Villagecase, a rather recent decision of the IACtHR, aibjé the
consideration was that ‘on November 29, 1986, membé the armed forces of Suriname

“3 Golder v. United KingdopnECtHR (1975) no. 4451/70 (February 21, 1975)

4 Cyprus v. TurkeyECtHR (May 10, 2001)

5 To prevent, investigate and punish the humansigiaiations, and furthermore to provide reparation

“6 See furthermore: Tigroudja, ‘Chronique de la jomisience de la Cour Interaméricaine des DroitsHiEnime
(2005)’, in 66RTDH (2006) 277-329, 282 f.

“"ECtHR,Ocalancase, 63-64

“8\O v. France ECtHR (2004) no. 53924/00 July 8, 2004

49| use the notions ‘continuing situation’ and ‘doming violation’ as synonyms, based on the judgimemd
the separate opinions of the cases (see beVwivana Village, Blake, Serrano Cruz sisters, AfflmMartin del
Campo Dodd.

*0 Moiwana Village v. SurinaméACtHR (2005) Series C No. 124.

*1 Blake v. Guatemala caseACtHR (1996, 1998) Series C No. 27 (prel.), 881C No. 36.

®2 The theory became in the meantime a well estaddigiace in the argumentation of the parties, beeetg.
the case o¥/argas-Areco v. ParaguayACtHR (2006) Series C No. 155, 48.

®3 Ormachea, Pablo A.: Moiwana Village: The Inter-Aioan Court and the ‘continuing violation’ doctrine
Harvard Human Rights Journal 9 (2006) 283-288
(http://www.law.harvard.edu/students/orgs/hrj/iget@achea.shtml, 10/09/2007)

** As already mentioned, until now, there are notrt@my cases in the system of the ECtHR where @utafe
violation of Article 2 of the European Conventioashbeen established: see above. Whereas in tlesrsgéthe
Inter-American Court of Human Rights approximatisty percent of the jurisdiction had to treat dngestion
of the right to life or physical integrity.

% |ACtHR, Blakecase, prel. 39-40

6 ACHR, Atrticle 1 (Obligation to Respect Rights) afdicle 8 (Right to a Fair Trial).



attacked the N’'djuka Maroon village of Moiwana. t8tagents allegedly massacred over 40
men, women and children, and razed the villagehto ground®’ In a year, there was a
change in the political system, and a new, demicalit elected government came to power,
which — after ratifying the American Convention ¢tuman Rights — recognized the
IACtHR’s jurisdiction (in 1987). The same happenasl in the Blake case: due to the
continuing situation theory, the state was founityunot in the massacre, but in not having
fulfilled ‘its obligation to investigate the factd the case, as well as identify, prosecute, and
punish the responsible parti€&'.

Already in theVelasquez Rodriguez v. Hondurassé® in 1988, in one of the first
cases for the IACtHR, the Court established a brefithe American Convention as regard to
the general duty to guarantee the protected rfjtEser since then — though not radically, but
— it did not hesitate to interpret to some extamnhn rights in a manner that advances the
victim’s aspect to that of the diplomacy.

The Blake as well as theMoiwana Village cases arghe extremely conformable
examples for the continuing violation theSfyboth of them concerning states that accepted
the jurisdiction of the Court after the mentionedrific events had happen%?rhis theory
nevertheless enables the Court to stay withinatepetence, rejecting direct examination of
events that happened prior to the recognition o fhrisdiction (principle of non-
retroactivity), but exercisinge factojurisdiction. If the state fails to investigaté does not
fulfil its obligation to ‘ensure to all persons et to their jurisdiction the free and full
exercise of those rights and freedoms’ containethénACHR®® As the IACtHR expressed
itself, ‘in the case of a continuing or permanepotation, which begins before the acceptance
of the Court’s jurisdiction and persists even aftet acceptance, the Tribunal is competent to
examine the actions and omissions occurring sulesgda the recognition of jurisdiction, as
well as their respective effec Both in theBlakeas well as in th&loiwana Villagecases
the state violated Blake’s family’s and respeciivile survivors’ right to judicial protectiéh
and a fair tridi®.

Although the most characteristic occurrence of theory is the American continent,
the system of the Inter-American Court of Humanh®&gwe have to be aware thatJasige
Cancado-Trindadéas written in his separate opinion to the judgniake v. Guatemalehe
observed the mentioned category occurring in sointieeocases before the European Court of
Human Right¥’ in the 1960s, mainly in the field of detentiondamses this fact also as an

" |ACtHR, Moiwana Villagecase, 3

%8 |ACtHR, Moiwana Villagecase, Decision, 1

% JACtHR, Velasquez-Rodriguez v. Honduse, Judgment of July 29, 1988.

%0 See furthermore Laly-Chevalier, ibid.

61 See furthermore th&errano-Cruz Sisters v. el SalvaddACtHR Series C No. 120, 67, and tAdfonso
Martin del Campo Dodd v. Mexic8eries C No. 113, 79

®2 The state recognition of the adjudicatory jurisidic of the Court is essential both in the Inter<ian
system as well as in Europe, but — unlike in theoRean system — there it can even be done forfapacique
cases (ACHR, Article 62).

3 ACHR, Atrticle 1(1)

® |ACtHR, Moiwana Villagecase, 39

®® ACHR, Article 25

® ACHR, Article 8

®” Neumeister v. AustrjgECtHR (1968) Series A, No. 8 (Judgment of Jung1BB8); Stégmiiller v. Austria
ECtHR (1969) Series A, No. 9 (Judgment of Novenitir1969);Becker v. BelgiumECtHR (1962) Series A,
No. 4 (Judgment of March 27, 1962). See dlswless v. Ireland (no.3)ECtHR (1961) Series A, No. 3
(Judgment of July 1, 1961Matznetter v. AustrigE CtHR (1969) Series A, No. 10 (Judgment of NoventitD),
1969);Ringeisen v. AustritECtHR (1971) Series A, No. 13 (Judgment on thetsef July 16, 1971)Wemhoff
v. GermanyECtHR (1968) Series A, No. 7 (Judgment of Juhel®68);De Wilde, Ooms & Versyp (Vagrancy)
v. Belgium ECtHR (1971) Series A, No. 12 (Judgment on theitmef June 18, 1971) andinterwerp v. the
NetherlandsECtHR (1979) Series A, No. 33 (Judgment of Oetd, 1979).



argument in his separate opini§hThe general obligation to respect human rightals®
present in Article 1 ECHR, they are quasi paraflsipositions (another clear sign of the
transfer of values).

As Cancado-Trindade emphasized: ‘the provisionfuhan rights treaties bind not
only the governments (as commonly and mistakerdyragd), but, more than that, tBtates
(all its powers, organs and agents); the time loase¢ accordingly, to give precision to the
extent of thdegislative and judicial obligationsf the States Parties to human rights caSes’.
This approach makes us think about whether théecklasults of the Inter-American system
could get back to the European syst@riaking into consideration also the time factor and
the European legal traditions, the resuscitatiotheftheory in Strasbourg would only be of
relevance for the last adhered some countries, aviietan occur that the legislative and
judicial obligations have not been completely figfi; or as to recently acknowledged rights
(see additional protocol4).

The continuing violation theory is a way of thingi which has its origins in the
European system, but was without doubt developdtieninter-American system of human
rights, especially in the jurisdiction of the In#merican Court, and therefore again a value
transferred from one continent to another.

4 Conclusions

The role of the Inter-American and European Humah® Tribunals is significant in
the general development of international law, esflgcas to the evolution of human rights
protection in universal level as well, due to trensfer of values between these tribunals. It is
to hope that both will adopt furthermore from eaather the progressive and sometimes
revolutionary legal institutions, or simply the waf/thinking. The broad acceptance of this
interaction between regional tribunals is cleatpwn in the mere fact that even the parties
themselves cite the jurisdiction of the IACtHR inrBpe @Akkum et al. v. Turkgy? the great
impact the interaction has on the European humgimsriprotection is incontestable. And
furthermore, it is very positive that in the fiad international law, where there is actually no
institutionalized coordination of the internatiofiata, the latter take themselves the initiatives
and pay attention to the jurisdiction of others.

Such a cross-fertilization is not at all uncommonduthors who already talk about a
new ius gentiund® A ius gentium which has as a basis the universality of at leastain
rights and which is — so the logic — also cleaiisible in the interaction of the international
tribunals. As examined in this paper, the IACtHRs Imever been afraid of referring to the
ECtHR, also in order to support its position, tlatdr takes more and more often into
consideration what kind of solutions find the jusge San José. This results in a transfer of

% As to the approximation of the respective caseslase Cancado Trindade, Approximations and conmeege

in the case-law of the European and Inter-Ameri€arts of Human Rights, in G. Cohen-Jonathan —.J. F
Flauss (eds)tLe rayonnement international de la jurisprudencel@éour européenne des droits de 'homme
Nemesis-Bruylant, Brussels, (2005) 101-138, 102

%9 Cancado-Trindade, ibid. 187

0 See furthermore Cancado Trindade: Tribunais imiEiomais contemporaneos: coexisténcia e expansao,
January/JunBelRey juridica Belo Horizonte, Brazil (2006) 6-11

" Where this well developed theory could have a tgreeffect is maybe the Human Rights Committee’s
practice (especially for those member states whe lz@cepted individual complaints), or, more prdpathe
third big regional complex, the African continentisman rights protection system. This latter mak®egvay a
great use of the European and Inter-American systegic, results and lessons.

2 Akkum et al. v. TurkefECtHR (2005) no. 21894/93 Reports 2005-11 (Ma2dh 2005)

I Cancado Trindade: General Course on Public Inteme Law, in: Recueil des cours, Académie de droit
international, La Haye, 2005, Tome 3Martinus Nijhoff, Leiden-Boston, 2006. pp. 37-60



values, logic and way of appreciation, and so imare unified human rights protection
worldwide. And it is even true when really, evergntinent has its special features and
circumstances.

With Christian Tomusch& words: ‘...the human rights idea has lost nothifigts
original impetus...There is a growing awareness that human rights beiseen within the
context of appropriate institutions. Human righlisne do not ensure the survival of human
rights. They must be included in a network of ingibns which are guided by the same
philosophy... But it is clear... that human rights cainibe seen in isolatiod* Agreeing with
these words, we can conclude that the interactimhteansfer of values the regional human
rights tribunals effectuate is a process helpinmdmu rights not only to be strengthened in
their own territory, but equally in a universal text.

4 C. Tomuschat,Human Rights. Between Idealism and Realishxford University Press, New York (2003) 57



